IV Resignation and Dismissal

1 Resignation

Individuals are guaranteed freedom in choice of their
employment and are, therefore, free to resign from their
employment anytime. An employee should, however, follow
specified procedures when he or she chooses to leave a job. The
procedures for employees on a fixed-term contract are different
from those for employees without a fixed-term contract.

(1) Contracts with a fixed term

In the case of a Fixed Term Employment Agreement, an employee
is responsible to fulfill the contract in principle. When the period
of contract expires and the contract of employment will be
terminated. However, an employee may terminate the employment
agreement during the contract term only if there are unavoidable
reasons (Article 628 of the Civil Code).

In cases where the contract prescribes regulations concerning
resignation, the employee should follow these. It is possible that
compensation for damages due to non-performance of obligation
may be claimed by the company. An example would be in a case
where an employee suddenly quits, regardless of regulations
concerning advance notice in the contract, and the company is
damaged by his/her early resignation. (For an employee with a
contract for a specified period of over one year, please refer to
P22.)

Some employers include an article imposing the payment of fines
for the breaching of a contract, such as resigning in the middle of a
contract period given in the employment contract.
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However, such a contract is invalid, because it goes against
Article 16 of the Labor Standards Law which stipulates a ban on
predetermined indemnity.

(2) Contracts without a fixed term

An employment contract is terminated with two weeks’ notice for
an employee without a fixed-term contract unless provided
otherwise in working regulations (Article 627, Civil Law).

It is advisable to speak with the company in advance in order to
effect a smooth handing over of duties on resignation.

2 Dismissal

Dismissal is when an employer unilaterally terminates his/her
employee’s employment contract. In accordance with Civil Law, an
employer as one party of an employment contract has a right to
propose to terminate it. However, as dismissal affects an
employee’s life, Japanese labor laws impose severe restrictions on
dismissal.

Laws prohibit dismissal in the following situations or for the
reasons:

@O  An employer shall not dismiss an employee during a period
of absence from work for medical treatment with respect to
injuries or illnesses in the course of employment nor within 30
days thereafter, and shall not dismiss a female employee
during a period of absence from work before and after
childbirth nor within 30 days thereafter (Article 19, Labor
Standards Act).
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@ An employer shall not dismiss an employee by reason of
such employee’s having reported a violation of the Labor
Standards Law to the relevant supervisory agency (Section 2
of Article 104, Labor Standards Act).

(@ An employer shall not dismiss an employee by reason of the
employee’s gender (Article 6, Equal Employment Opportunity
Act).

@ An employer shall not dismiss a female employee for
marriage, pregnancy, or requesting maternity leave (Article 9,
Equal Employment Opportunity Act).

® An employer shall not dismiss an employee for having tried
to organize a labor union (Article 7, Labor Union Act).

® An employer shall not dismiss an employee for whistle
blowing (Article 3, Whistle-Blower Protection Act).

“A dismissal shall, if it lacks objectively reasonable grounds
and is not considered to be appropriate in general societal terms,
be treated as an abuse of right and be invalid (Article 16, Labor
Contract Act)”. This is known as the “doctrine of abuse of right
of dismissal” and restricts employers’ right of dismissal.

A dismissal of an employee, even if he or she is at no fault, is
valid in certain cases, however.

(1) When the continuance of the enterprise has been made
impossible by natural disasters or other inevitable causes,
such as a major earthquake or an eruption, and the dismissal
is approved by the Head of Labor Standards Inspection
Office.
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(2) When an employee who has received medical treatment
compensation for an accident while on duty is paid
compensation for discontinuance (Article 81, Labor
Standards Act).

(3) It is established based on the precedents that any dismissals
for the purpose of reorganizations need to meet the following
conditions.

(D the reduction in personnel is necessary for the company’s
existence and maintenance.

@ the company has made efforts to avoid dismissals by not
hiring new employees or by encouraging early retirement.

(@ the criteria for reduction must be objective, rational, and
fair, and the selection process (of persons to be dismissed)
must be fair.

@ the company has also made efforts to explain to the
employees’ satisfaction the rationale of staff reductions and
the necessity of dismissal.

According to Labor Standards Act, the following standards

should apply when an employer dismisses his/her employee:

@O An employer should provide at least 30 day advance
notice if he/she wishes to dismiss an employee. If an
employer fails to do so, he/she must pay the average wage
for a period of not less than 30 days in lieu of advance
notice of dismissal. The number of days of advance notice
may be reduced by the number of days for which the
employer pays average wages (Article 20, Labor Standards
Act).

Even an employee in a probationary period shall be given

advance notice as mentioned above, when he/she has been
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employed consecutively for more than 14 days (Article 21,
Labor Standards Act).

@  Exceptional cases are: (1) if continuance of the
enterprise has been made impossible by a natural disaster or
other unavoidable cause (excluding failure to pay tax or
financial difficulties), (2) When the reason for dismissal is
attributable to an employee, and an employer applies and
obtains an approval of the head of Labor Inspection Office
for an exception of dismissal notice. In this case, the
employer is able to dismiss the employee without notice or
compensatory payment (Article 20, Labor Standards
Act).Employees have the right to request a written
certification of reasons for their dismissal (Section 2 of
Article 22, Labor Standards Act).

Dismissal and Termination of Consecutive
Employment (rejection of contract renewal) in
Case of Workers Hired for a Fixed Period

(1) Dismissal during the contract term

An employer is not allowed to dismiss employees with a
fixed period of contract before the contract expires, except
for in cases with an unavoidable reason (Section 1 of Article

17, Labor Contract Act), or when a company goes bankrupt
(Article 631, Civil Law).

(2) Termination of consecutive employment in case of
workers hired for a fixed period

In case of an employment contract with a fixed period,
termination comes with its expiry. However, the so-called
“termination of consecutive employment” has become a
serious problem. This is where a contract with a specified
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period has been renewed several times and a company has
continued to employ an employee for a certain period, only to
suddenly terminate the contract (upon its expiration) and
displace him/her.

To avoid trouble associated with termination of contract, a
ministry notification sets the following requirements for
employers.

@O Employers to give at least 30 days prior notice when
terminating contracts for fixed-term employees who have
either had their contract renewed three or more times or been
employed for over a year.

@ When employees request a clear statement on the reason(s)
for the termination of their employment, employers must
comply promptly in writing.

(@ When a fixed-term contract employee, who has already
been employed for over one year through contract renewal,
arrives at a new contract term, the employer must make an
effort to extend the contract period as much as possible,
according to the substantiality of the contract and employees’
wishes.

In addition, when a fixed-term employment contract is
virtually the same as a contract without a definite period due to
repeated contract renewal, as well as when continuous
employment upon expiration of a fixed-term employment
contract is rationally expected, it is deemed that the fixed-term
employment contract is renewed unless termination of
consecutive employment is objectively reasonable and
appropriate under normal social conventions. (Article 19 of the
Labor Contract Act)
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(3) Conversion into contracts without a definite period
When an employee with a fixed period of contract that
started on April 1, 2013 or thereafter has been employed for
over 5 years through contract renewal and requests to be
employed under a contract without a definite period, it is
deemed that his or her employer accepts the request. (Article
18 of the Labor Contract Act)

(%) 10 years for teaching staff, researchers, engineers, research
administrators at universities and other research and development
organizations (as well as researchers in the private sector involved in
joint research with universities and other research and development

organizations)

However, fixed-term employees are not entitled to the
aforementioned right to request conversion of their contracts
during the following periods if their employers are authorized
by the Minister of Municipal Labor Bureau:

1) until designated tasks are completed for those with
highly-specialized knowledge, involved in tasks expected
to be completed within a certain period of time exceeding
5 years (maximum of 10 years)

i1) during the contract period for retired employees hired
under fixed-term contracts
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